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sion in the army for more than three months without taking the Sacra-
ment. Hales admitted the fact, but pleaded that by the terms of his
commission the King had permitted him to hold it notwithstanding the
Test Act, and the judges with one dissentient, Street,1 found for the
defendant. Henceforward James was able with legal sanction to
appoint Catholics to any public post.

The case of Godden v. Hales presents a number of interesting
features. The fact that several judges left their posts rather than concur
in the verdict which was ultimately found does not necessarily mean
that the verdict was bad; there could be no doubt that it was unpopular,
and it is likely that there was an element of fear of Parliament in the
refusal of these judges to undertake in advance to uphold it. But
whether or no the verdict was bad in law, the case is a typical example
of Stuart failure, an inability (and it may be said a lack of desire) to carry
public opinion with them. They found constitutional law in a fluid state
and based on mutually contradictory precedents; they procured
judicial decisions favourable to the Crown and congratulated themselves
on their success; but these decisions surprised and exasperated the
politically conscious part of the public, and their answer was in effect,
" If this is the law, the quicker the law is altered the better". There can
be no doubt that one of the first activities of a Parliament, if James had
called one, would have been to attack the prerogative as it had been
defined by the judges. In the absence of a Parliament this decision was,
through the use the King made of it to appoint Catholics wholesale to
public posts, one of the main causes of the Revolution.

But James, free as he was after this decision to override the penal
laws and Test Act, and much as he had done by royal warrant to nullify
the recusancy laws in particular cases, was not satisfied; he exerted all
his energies towards procuring from Parliament a repeal of the anti-
Catholic statutes. And here we have a conspicuous example of the
confusion of his mind: it is exceedingly difficult to discover why he was
so anxious to convert to his views the Parliament of 1685, and why,
when, after successive prorogations, that Parliament was finally dissolved
in July 1687, he took such infinite pains about getting another Parliament
elected, pledged, as the former Parliament had been pledged in the
matter of the revenue, to extend to the Catholics the same privileges as

1 No satisfactory explanation can be found for Street's dissent. Macaulay's
suggestion that he was "commanded to give his voice against the prerogative"
does not carry any conviction, for clearly a unanimous verdict would have been
better for James's purpose. Bramston (p. 223) says that he asked Street the
direct question, but that he would not answer, and, further, that Street was
subsequently a long time in the royal closet, but was not dismissed.